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Ha ceromusmHuil 7eHb MOKHO KOHCTaTUPOBATh TOT (PaKT, YTO FOCYapCTBEHHAsT CY-
neOHasi cucTeMa, TNPU3BaHHAs OCYIIECTBIATh IPABOCYIHE, N3-3a OOJBIION HArPy3KH HA
CyIbl — KaK apOMTpakHble, TaK U OOLIEH IOPUCIUKLIUN — HE ABiseTcd 3((EeKTUBHON U J10C-
TYIHO# 7St BceX 0OpAIIAONINXCS B CyJl 3a 3alIMTOH CBOMX IIPaB M MHTEPECOB'. B cBs3M ¢
YyeM Iepe]] HayKoi TpyJIoBOro IpaBa CTOUT 3ajaya co3gaHust 3 (peKTHHON BHEroCcy1apCTBEH-
HOU Cy/IeOHOM CHCTEMBI ypEeTyJINPOBAaHUS TPYHAOBBIX pa3H0rJIac1/H712. N3yuenne mexayHapon-
HOW NPAKTUKH YpPEryJIMpOBaHUS Pa3HOIJACHI IO3BOJIAET 3aUMCTBOBATH II0JIOKUTEIIBHBIN
ONBIT IPYIUX CTPaH, HArjasAHO JEMOHCTPUPYIOLIUX BO3MOKHOCTH aJbTEPHATUBHBIX CIIOCO-
608 paspeutenns cropos (APC)’, criocoGCTBYIOMMX He TOIBKO CHIDKCHHIO HATPY3KH HA TO-
CYIapCTBEHHBIE CY/bl, HO M JOCTHXEHHIO 3()()EKTUBHBIX MEXaHHU3MOB B3aMMOBBITOHOTO IS
CTOPOH COTPYJHHUYECTBA IPU YPETyJIUpOoBaHUM pasHornacuidl. B ocHose xonuenuuu APC —
JeSITeIbHOCTD TPETHHX JIMII 110 YPETYJIUPOBAHUIO KOHPIIMKTA. AKTYalbHOCTh HCIIOJIb30BAHHS
BHeCye0HOro, A0CYAeOHOr0 MeXaHu3Ma YpPEryJaupoBaHUs pa3HOIJIacuil o0yCIOBJIEHa cCrie-
MUQPHUKONW TPYIOBBIX OTHOIICHUH, B KOTOPBIX HEM30EKHO BO3ZHUKACT KOH(IIMKT MHTEPECOB
€ro yJacTHHKOB".

Crenuduka TpyIOBBIX OTHOIIECHHH, HOPMAaTHBHO ONpEIENEHHBIX B cTaThe 15 Tpymo-
BOro kojiekca P®, ocHOBaHHBIX Ha MOJYMHEHHH OJHOM CTOPOHBI (PabOTHHMKA) JPYroi CTOPO-
He (paboToaaTelnio), U3HAYaIbHO CBUJIETEILCTBYET O OOJBIIION BEPOSTHOCTH BOSHHUKHOBEHUS
pasHormacuii B cepe Tpyaa’.

[Ipexxne yem packpbITh NMPOLECC YPETYIUPOBAHUS pPa3HOINIACUM, HEOOXOJUMO pac-
KPBITh COJIEpXKAHUE MOHATUN «KOHQIMKT», «pa3Horiacue», «cnopy. Eciu monsrtue «koH¢p-
JIMKTY» SIBISCTCS TEPMHHOM, 3aHMCTBOBAHHBIM M3 APYroif HAYKH, KOH(DIHKTONOTHH', TO
«CIIOP», «Pa3HOTIAcCHe» SABIAIOTCS NpaBOBbBIMM MoOHATUAMU. [Ipuuem B TK P® mnonstue
«CTIOP» PACKPBIBAETCS Yepe3 MOHATHE «pa3Horyiacue». OJTHAKO caMo MOHATHE «Pa3HOTIACHE»
HE ONPEJIEIICHO B COAEP>KAHUU 3aKOHOAATeNbCTBA. CyIECTBYIOT pa3jIu4HbIE TPAKTOBKU JIaH-
HBIX TOHATHH, HO C TOYKH 3PCHHS IOPHANYECKOi KOHMDIMKTONOTHH , HAHOOTIEE YAAYHBIM
MOYKHO MPHU3HATh ClIeAyIolIee onpe/eneHrne KOHPIUKTa: KOHGIUKT — OCO3HAHUE HA YPOBHE
cyOBbeKTa HECOBMECTUMOCTH IpOLlecca B3aUMOJICHCTBUS M OTHOILEHUH, MPOTUBOCTOSIHUE U
NPOTHBOGOPCTBO MHTEPECOB . AKTHBHOE NPOTHBOGOPCTBO M MPOTHBOJCHCTBHE OTIHYAIOT
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KOH(IMKT OT Tako# (hopMbl KOHPPOHTALIMH, KaK pazHoryiacue. B cBa3u ¢ 4yeM 1o pa3HorJia-
CHeM B TPYJIOBBIX OTHOIIECHUSX CIEIYyeT NMPU3HABATh OTCYTCTBUE COTJIAcHs CTOPOH IO TOMY
WA NTHOMY BOIIPOCY.

Takum 00pa3oM, TpyAOBBIE pa3HOTIACHUS HPEACTABISIOT CO0O0W 0COOBI BUA pa3sHO-
IJIACHH, KOTOpbIe BO3HUKAIOT B TPYJOBBIX M MHBIX HEMOCPEJCTBEHHO CBS3aHHBIX C HUMHU OT-
HOIICHUAX, UMEIOT CBOIO CIIEU(HUKY, KOTOpasi 00yclIoBIeHa MPEAMETOM BO3HHKAIOIIUX Pa3-
HOIJIaCU#, CyOBEKTHBIM COCTaBOM YYaCTHHUKOB TPYAOBBIX pasHoryiacuii. OcoOeHHOCTh JaH-
HBIX OTHOIICHUH 3aKJII0YACTCS U B MPOTUBOIIOJIOKHOCTH II€JICH, HHTEPECOB CyOBEKTOB TPY-
JIOBOH IeSATEITILHOCTH.

Heo06x0auMo OTMETUTB, YTO TPYAOBBIC pa3HOTJIACHs BO3HHKAIOT HE TOJBKO B TPYIO-
BbIX OTHOUICHHUSAX, OCHOBAHHBIX HA JINYHOM BBINIOJHEHUU PaOOTHUKOM 3a IUIaTy TPYIOBOH
(GyHKINH, HO MOTYT BO3HUKATh M B WHBIX OTHOIICHUSX, HAIPUMEDP, NPEAMIECTBYIONINX TPY-
JIOBBIM OTHOILIEHMSM, CKaXeM, B Cllydyae OTKa3a COUCKATEII0 B TPYIOYCTPOMCTBE, B COMYTCT-
BYIOIIIMX OTHOIICHUSX (HAIpUMeEp, B OTHOIIECHHX MO MPO(hecCHOHAIBHOM MOATOTOBKE, Tepe-
HOJrOTOBKE U MOBBIIEHUIO KBaTH(uKauuu). TpyroBble pa3HOIIacus Takke MOTYT BO3HHUK-
HYTh TIOCJIC TIPEKPAIICHHs TPYAOBbIX OTHOIICHHUN, HAIPUMEp MPH HAIWYHHA PA3HOTIACHU TI0
BO3MEILEHHIO MaTEePUAIbHOTO yiliepOa U KOMIIEHCAIIMH MOPAJIbHOTO Bpesa .

Cornacho cratbe 391 TK P®, cyd0bexkTammu TPyA0BbIX Pa3HOIJIACHI MOTYT BBICTY-
naTh CJeIyoLUe JIMIa: CTOPOHbI TPYJOBbIX OTHOIIEHUIN — paOOTHUK M paboToAaTeNb; CTO-
POHBI, paHee COCTOSBIIME B TPYJOBBIX OTHOIICHHSX; JIMIA (COMCKATENN), KOTOPHIM paboTo-
Jatenb OTKazal B mpueMe Ha paboTy. CyObeKTaMu TPYAOBBIX PA3HOITIACUN MOTYT BBICTYNATh
Y MHBIC YYaCTHUKH TPYJOBBIX U WHBIX HEITOCPEICTBEHHO CBSI3aHHBIX C HUMH OTHOIICHUH, 00-
JaJlaroliye IeMEeHTaMH IPaBOBOTO cTaTyca, Harmpumep, Npodcoro3bl.

IIpeaMer BO3ZHMKAIOIIUX Pa3HOIJACHH MOXKET OBITH 00YCIOBJICH PAa3IMYHON OICH-
KOIl cyObeKkTamMH TPYJOBBIX OTHOIIEHUI MpaBOBBIX ABIEHUH. Pa3Hormacus Moryt ObITh BbI-
3BaHbl IPUMEHEHWEM WIJIM TOJIKOBaHHEM HOPM IIpaBa, a TaKKe MOTYT BO3HHKATH B CBSI3U C
TpeOOBAaHUSAMHU YCTAaHOBJIEHMS HOBBIX WJIM M3MEHEHHs CYIIECTBYIOIIMX YCIOBUH Tpyaa. B
CBSI3U C YeM MEXIY TaHHBIMH TOHSATHIMU HM3-32 CIOKHOCTH B MICHTU(MUIMKAIIMNA CTETICHU
HMOIMOHAIBHOTO HANpsDKEHUS 4acTO CTaBUTCS 3HAK pPaBEHCTBA. TeM He MeHee JAaHHbIe Qop-
MBI KOH(PPOHTAIIMN OTJIMYAIOTCS MEXIy coOoi. Ha mpakTuke yperynupoBaHuE MPaBOBOTO
KOH(JIMKTA MEX/y CTOPOHAMH TpeOyeT OO0JIbIlIe YCUIIUM OT CTOPOH U TPEThEro JuIa, MPHUHU-
MAroIIero y4acTue B yperyJHpOBaHUN KOH(IUKTA, a TaKKe OOJbIe CHI TPU yperyIrupoBa-
HUM Pa3HOIJIACHH CTOPOH.

VYperynupoBanue pazHoriacuii (KOH(IUKTOB) MPEACTABISIET COOON IeJeHanpaBiIcH-
HYIO J€ATelIbHOCTh, B paMKaxX KOTOPOH MPOBOAMTCS HEUTpaJH3alMs HEraTUBHOI'O B3aUMO-
JIEHCTBHSI CTOPOH.

B Hacrosiiee BpemMsi B MUpe HacuUTHIBaeTcs Oosee JBaaT albTePHATUB TPAIHUIIH-
OHHOMY TOPS/JIKY Pa3pPeLICHHs CIIOPOB B TOCYIAPCTBEHHOM Cy/ie . VI3BeCTHbI, HAIPHMEp, Ta-
KHE€ CHOCOOBl YperyJlMpoBaHUS pPazHOIJIACHH, KakK: MOCPeIHHYeCTBO-apOUTPaXK, «MHUHH-
Cy/I», He3aBHCHMAasl IKCIEPTH3a MO YCTAHOBJIEHHIO (paKTHYECKHX 00CTOATEILCTB /€A,
oMGYACMeH, YacTHAs cyaeGHAas CHCTEMA HJIH CY/IbS «HANPOKAT .

OnHako cpeny OONBIIOTO KOJMYECTBA ATBTEPHATHBHBIX CHOCOOOB BBIACISIOT TPHU
crioco0a, KOTOpble, CMEIIMBASACH JIPYT C APYroM, 00pa3yloT COBEPILIEHHO HOBble KOMOMHHUPO-
BaHHBIE CITOCOOBI. B 9acTHOCTH, K HUM OTHOCAT: YPEr'yJIMPOBaHUE PA3HOTIIACHH ITyTeM MPO-
Be/leHHs NeperoBopoB; MeIMALMHU; B MOPsI/IKe TPeTelicKOro Npon3BoAcTBA.

' Maruenko, M.B. Crapimii npenoaasareis Kadyepbl TPaXIaHCKOTO MPOLECCa H COLHANBHBIX OTpacieil mpasa
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VYperynupoBaHue pa3HOIJacHili MpU NPOBeeHNH NePeroBopoOB MPECTaBIIET COOOU
JESATENIbHOCTh CTOPOH KaK €AUHOJIMYHO, TaK U IIPU Y4aCTUU MIPEACTABUTENENH CTOPOH (Hampu-
Mep, uX aaBokaToB). CTOPOHBI IOrOBapUBAIOTCS O BPEMEHH U MECTE MPOBEJCHUS MEePEroBo-
POB U B Ha3HAYEHHOE BPEMS BCTPEUYAIOTCS U M3J1araroT pa3jinyHble MO3ULMH, 3aTEM, KaK IIpa-
BUJIO, COCTABJISIETCS CIIMCOK BOIIPOCOB, IO KOTOPHIM CTOPOHAM HEOOXOAMMO NMPUHTH K CO-
rinameHuro. [locie 3Toro cTOpoHs! BEIABUTAIOT IIPEMIOKEHUS 110 JOCTUKEHUIO KOMIIPOMHUCCA.
B HAy4HOI IHTEpaType BBLICISIOT CICAYIONNE CTHIN BEACHHS [IEPEroBOPOB : arpecCHBHbII
CTUJIb, IACCUBHBIM, CTUJIb YCTAHOBKHU Ha COpr,ZLHI/I‘IeCTBOZ.

VYperynupoBaHue pa3zHOIJIaCUl NPHU MPOBEAECHHMH MeIMAIMM HMEET CBOU OTIUYM-
TenpHEIe ocoGernocTH’. 1o CyTH MeIHMALUA — ITO Te 3Ke NePeroBophbl, HO ¢ YYaCTHEM Heil-
TPAJBbHOI0 NMOCPEeIHUKA (MeAUaTopa), KOTOpasi OCHOBBLIBAECTCS Ha NPUHIUIAX PaBHO-
NPaBHUs CTOPOH (CTOPOHBI B Ipouecce MeAUAlMM HaJeJeHbl PABHBIMU IIPaBaMH), Hell-
TPAJbHOCTH TOCPEIHMKA (COXpPAaHEHUS HEWTPAJIUTETA MO OTHONIEHHI) K CTOPOHAM),
100pOBOJILHOCTH (CTOPOHBI CaMHU BbIOMPAIOT cede NMOCPeIHUKA), KOH(PHAEHIMAIBbHOCTH
(coxpaHeHue B cekpere MHpopManuu, CTaBIIeH U3BECTHOH B Xo/€ nocpennnquTBa)l’z.
B oriimume ot neperoBopoB CTOPOH, KOTOPBIE MOTYT IPOTEKATh CTUXUMHO, IIOCPEIHUK SIBIIS-
eTCsl CHEeIHAIbHO 00YUEHHBIM JIUIIOM, COJCHCTBYIONIMM CTOPOHAM B BEIEHUU MEPETOBOPOB U
JOCTHKEHUH coTjamieHus no crnopy. Cuuraercsi, 4To IPOBEJCHUE TOCPEIHUYECTBA HE SABJISA-
€TCsl IPUBUJIETHEN IOPUCTOB, MTOCPETHUKOM MOKET OBITh JIMIIO, 00OJaaatolee 6o mpodec-
cuen u KBaJII/I(bHKauHeﬁB . Ha mocpennuka Bo3naratoTcs 3a1a4i 00€CreyuTh CTOPOHAM KOM-
(bopTHOE COTPYAHUUECTBO B JOCTUKEHHUH COTJIACOBAHUS MHTEPECOB, IIPU STOM MOCPEIHUK HE
IPUPABHUBAETCS K CTOPOHAM pa3HOINIACHs, a 3aHUMAaeT 0co00€ MOJI0KEHUE, IOMOrasi CTOpo-
HaM BECTH IIEPErOBOPBI U TOCTUraTh coryameHus. Kak mpasuio, mpouecc yperylinpoBaHus
pa3HoriIacui Nnpy MOMOLIM MEINATOPa BO MHOTOM CXO0 C IIEPErOBOPAMH CTOPOH C YCTaHOB-
KOHM Ha COTpyIHHUYECTBO. OTIMYHUEM CIIYXKUT JIMILIb HAJTUYAE CAMOTO MTOCPEAHHNKA, TPAMOTHOE
PYKOBOACTBO KOTOPOI'O0 CHUXAET SMOLMOHAIBHOCTh IPOIECCa NEPETOBOPOB CTOPOH. Takxke
CTOpPOHaM HE00XOAMMO JAOCTHYb COTJacus O BBIOOpE MOCPEIHUKA, KOTOPOrO OHHU MPUBIEKYT
K Y4acCTHIO B YperyjJMpOBaHMM HX pazHomiacus. PaccMoTpuM Teneps yperyJupoBaHHe
Pa3HOIIACHH B MOPSAKe TPETEHCKOro Npou3BOACTBA, KOTOPOE 3HAYUTEIBHO OTINYACTCS
OT YpEryJIMPOBaHHUs Pa3HOIUIACHM ITyTEM MEeperoBopoB, meauanuu. [lo ceoet npupoxe nepe-
TOBOPBI CTOPOH, IIOCPETHUUYECTBO MeHee (POpMaIN30BaHbl. Y pEeryaupoBaHUe pa3HOIJAcHil B
MOPSIIKE TPETEHCKOro MPOU3BOJCTBA PErNIAMEHTHPYETCS 3aKOHOJATENbCTBOM. B oTinume,
HanpuMep, OT MEIUALMH, KOTOPasi TOJbKO JOJDKHA CTAaTh MPEAMETOM HOPMAaTUBHOTO PETYJIN-
poBanus B Poccuiickoi ®euepaunn4, TpeTeiickast ¢popMa OTHOCUTEIBHO JaBHO SBJISIETCS ype-
T'YJIMPOBAHHOW 3aKOHOJATENbCTBOM C(hepoil.

Ha cerognsimmauii 1eHb AESITENBHOCTD TPETEUCKUX CY/IOB B 00JIACTH pa3perieHus rpa-
JKJAHCKO-IIPABOBBIX CIIOPOB PErIAMEHTHUPOBAaHA ['pakJaHCKUM NPOLECCYAIbHBIM KOJIEKCOM
P®, ®enepanvubiM 3akoHOM «O TpeTeiickux cynax B Poccuiickoin @enepaunn» oT 24 UroJIs
2002 r. Ne 102-®3 (nanee — @3 «O Tpereiickux cynax»). AHaIU3 JAHHBIX aKTOB MO3BOJISET
3aKJIIOYUTH O BHECYJCOHOM TMOPSAKE YpEeryJIMpOBaHUS CIIOPOB B TpeTeickoM cyae. OO0 aTom
ceuzerenbeTByeT craths 134 I'TIK PO, B K0oTOpOii peycMOTpeHbl 00CTOATENbCTBA, 110 KO-
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TOPBIM PAHOHHBIH CY/Ibs OTKA3BIBACT B IPUHATHH HCKOBOTO 3astBIcHHs . TaK, 3asBICHHC He
MOJUIEKHUT PACCMOTPEHHUIO U Pa3pelIeHUIO B Cy/e 0OIIel IOpUCAUKINY, €CIIH UMEETCSl CTaB-
1iee 00s3aTeNIbHBIM Il CTOPOH U IPUHATOE IO CHOPY MEX]y TEMH K€ CTOPOHAMM, O TOM K€
IIPEAMETE U I10 TEM K€ OCHOBAHUAM PEILIECHUE TPETEUCKOro CyAa, 3a UCKIIOYECHUEM CIIy4aes,
KOI'Zla CyJ, OTKa3aJl B BbIJJa4e MCIOJHUTEIBHOIO JINCTA HA MPUHYIUTEIBHOE UCIIOJIHEHUE pe-
HIeHus TpeTeiickoro cyaa. [lpudem eciim B MpoU3BOACTBE ITOTO WM JIPYTOTO CyAa JIMbo Tpe-
TEHCKOT0 CyJ]a UMEETCs JEJI0 10 CIIOPY MEXAY TEMH K€ CTOPOHAMH, O TOM K€ IIPEIMETE U 110
TEM XK€ OCHOBAaHUSM, CyJbsi OOIIEH FOPUCAMKIMU BO3BpAIaeT JAHHOE MCKOBOE 3asBIICHHE
(cratbs 135 T'TIK P®) 6e3 paccMoTpeHwUsI.

Taxum 006pa3zom, TaHHBIE HOPMBI IEMOHCTPUPYIOT HaM, YTO TPETEHCKUE CYIbI OCYIIE-
CTBJISIIOT CBOIO JIESITEIbHOCTh HMEHHO BO BHECY1€OHOM MOPSIIIKE.

Crnenyer nNpuHATH BO BHUMAaHUE, YTO OCMApUBAHHUE PEIICHUs TPETEMCKOro cyaa BO3-
MoXkHO (corsiacHo DexnepanbHoMy 3akoHY «O Tpereiickux cynax B PDy») B ciyuae, eciu B
TPETEHUCKOM COIJIAIIEHUH HE CIEJIaHAa OrOBOPKA O TOM, YTO CaMO PEUIEHUE TPETEUCKOro Cy-
JIbY SABJISIETCA OKOHYATeNIbHBIM. [lopsiok o0xanoBaHus pelieHuil TpeTeicKoro cyaa mo rpa-
*)maanckuM jgenam npenycMmotper ['TIK P®, u To 06cTosTeNbCeTBO, 9TO KOAU(DHIIMPOBAHHBIN
aKT CTOMT IO IOpUANYECKOH cuiie Bbille dDenepanbHOro 3aKkoHa, CBUACTEILCTBYET O TOM, YTO
B CJIy4yae IPOTHBOPEYHs HOPM 3THX JIBYX aKTOB IIPMMEHEHHIO MOAJIeKAT HMEHHO HOPMBI
I'lTIK P®. Cornacuo O6ykBansHOMY ToJKoBaHUIO cT. 418 ['TIK P® moboe perienue Tperei-
CKOTO CyJa, MPUHATOE Ha TeppUTOpUH PD, MOkeT OBITH OCIIOPEHO CTOPOHAMH TPETEHCKOTO
pa3buparenbcTBa. B ®@enepanbHom 3akone «O Tperelickux cynax B PD» BO3MOXHOCTH 00-
JKaJIOBaHUS PELICHUM TPETEUCKUX CYIOB IIPEAOCTABIIAECTCS JIUIIb B CIy4asix, €CIIH:

- peleHue TPETEMCKOro CyAa BBIHECEHO IO CIOPY, KOTOPBIA 3TOT CYyJ paccMaTpuBaTh He
uMeI IipaBa (HalpuMep, €CJIM CTOPOHBI 3TO MPSAMO YKa3alu B TPETEHCKOM COTJIAIIEHUHN);

- ObUIM HapylleHbl TpeOoBaHUS 3aKkoHa NpU (HOPMHUPOBAHMU COCTaBa CyAed WJIM B CaMOM
npolecce pa3oupareabCTBa;

- pelIeHue TPETEUCKOro Cy/1a HapyIaeT OCHOBOIIOIATral0IIKE IIPUHIIMIIBI POCCUHCKOTO TIPaBa.

Taxum 00pazoMm, HAIMIIO TPOTUBOPEUYNE 3aKOHOAATEILCTBA, KOTOPOE BO MHOI'OM JIHC-
KPEAUTHUPYET PELIEHUsS] TPETEHUCKUX CyAOB. TpeTeHcKkue cyabl He AOJKHbI HOCUTh XapaK-
Tep A0CY/AeOHBIX OPIraHOB 10 PACCMOTPEHHIO CIIOPOB, A J0JKHbI COCTABJIATH BHeCy1e0-
HbIH MOPSAJ0K PACCMOTPEHHUS CIOPA, KOTOPbIH MOKeT ObITh NMEPEeCMOTPEH PalOHHBIMH
CyJaMH JIMIIb B MCKJIIOYHUTEIBHBIX CIy4asiX, epedyrcjJeHHbIX B deaepajbHOM 3aK0He
«O Tpereiickux cyaax B PO».

B cunty wactu 2 crareu 45 Konctutynuu PO, npoBo3riacuBiieil mpaBo KaxkJ10ro 3a-
IIMAIIaTh CBOM IpaBa M CBOOOJBI BCEMH CIIOCOOaMHM, HE 3alpElIeHHBIMU 3aKOHOM, U CTaTbU
352 TK PO, nybnupyromei JaHHOE MOJIOKEHNE, BO3MOXKHO BBIOPATH JIFOOOW CIIOCO0 3aIUTHI
CBOUX IIpaB U MUHTEPECOB . BO3MOXKHOCTb TPETEUCKOIO YPETYIUPOBAHNS PA3HOIVIACUH B TPY-
JIOBBIX OTHONIIEHUAX TAKXKE€ OCHOBbIBaeTCs Ha HOpMax Konctutyuu PO, TpynoBoro koaekca
P®, nopmax @3 «O Tpereiickux cyaax». CornacHo JaHHOMY 3aKOHY (IIyHKT 2 cTaThu 1), B
TPETEHUCKHI CyJl IO COTJIAIIEHUIO CTOPOH MOXKET IMepeaaBaThbcs 000 CIOp, BHITEKAIOIINNA
U3 IPaXJAHCKUX MPABOOTHOILICHUH, €CITM MHOE HE YCTAHOBIEHO (hefiepaibHbIM 3aKOHOM. b.
J1. 3aBu0B, KOMMEHTHPYs JaHHYIO cTaTbio D3 «O TpeTeUCKux Cynax», akeHTHPYET BHH-
MaHHE, 4TO B cTaTbe 1 MoJ4YepKHYyTa OCHOBHAS HMJesl 0 TOM, YTO TPETEHCKUI Cy/l MOKeT
paccMaTpuBaTh JiI000# CIOp, BHITEKAOIIMI U3 rPakIaAHCKUX NPABOOTHOLIEHHUIi, B CJIy-
yae ec 00 3TOM JOCTHUTHYTO COrjialieHHe (MHCbMEHHOE) CTOPOH TPeTelCcKoro pa3ou-
paTebCTBA; e/l HHOE He YCTAHOBJICHO (eepaabHbIM 3aKoHoM . TakuM 06pa3om, s

" BockoGutosa, JI.A. CyIHOCTHBIE XapaKTepPUCTHKH CyeOHOM BiacTh. - CTaBponos, 2003, — C. 46-47.
2 Muporos, B.W. Tpynosoe mpaso Poccun. - M.: OO0 Kypuan «Ympasienue mepconanom», 2005. — C.
1129-1130.



TOr0 YTOOBI 10Ka3aTh BO3MOXHOCTb CyObEKTOB TPYIOBBIX OTHOLIECHUH 0OpaTUTHCS 3a paspe-
IIEHUEM CIIOpa B TPETEHCKHUIl cyl, HeOOXOIMMO 0Ka3aTh CIEIYIOUIYI0 COBOKYIHOCTH 00-
CTOATENILCTB: 1) CHOpP AOJKEH BBITEKATh MCKIIOYUTENBHO U3 I'PaXKJAHCKUX OTHOILIEHUH; 2)
JOJDKHO OBITH 3aKIIIOYEHO MHCHMEHHOE COTJIAIIEHHE CTOPOH O PACCMOTPEHUH HX CIIOpa B
TpeTeiickoM Cyzie, IO CyTH, TPETEHCKOe COoIvIalleHue; 3) He JOJKHO ObITh YCTaHOBIIEHO (e-
JIEpaJbHbIM 3aKOHOM 3alpeTa Ha PACCMOTPEHUE CIopa B MOPSAJIKE TPETEHCKOI0 IPOU3BOJCT-
Ba. OgHako Ha JaHHyo cTaTthio O3 «O TpeTeicKkux cymax» CyIeCTBYET U MHOM B3IJIS]] aBTO-
POB, Mmojararoumx, uto B HopMax ctarb 1 @3 «O Tperelickux cynax B POy ycraHoBieH 3a-
NpeT Ha PacCMOTPEHHE HMHBIX CIIOPOB B NMOPHAJKEe TPeTeiicKOro Nmpom3BOACTBA, 32 HC-
KJIIOYEeHHEM IPAaKIAaHCKHX CHOPOB B Y3KOM cMbIcje. B yacTHOCTH, CyIIECTBYET MHEHHUE,
YTO, MOCKOJIBKY I'PaKAAHCKO-IIPABOBBIE OTHOIICHHS, COCTABIAIOLIUE NPEAMET PEryInpoBa-
HUS FPaXXAaHCKOro Ipasa, onpezaeneHsl B nyHkre 1 ctatbu 2 'K P®, To B cooTBeTCTBUM C
3THM NPEAMETOM TpeTeHCKOro pa3oupaTenbCTBa HE MOTYT OBbITh CIIOPBI, BHITEKAIOIUE U3 Ya-
CTHOIIPABOBBIX 110 CBOEH MPUPOJE OTHOLIEHUH, HE BXOASIINX, OJHAKO, B MPEAMET I'pa)/I1aH-
CKOTO TpaBa: CEMEHHO-IIPABOBEIC, 3eMENbHO-IPABOBbIC, TPYAOBEIC' . JlaHAs O3HIUS ABTOPOB
NPECTaBISIETCs HaM OIMOO0YHOM. B COOTBETCTBHY € Irpa)IaHCKO-TIPOIECCYATEHBIM 3aKOHO-
JaTenbecTBOM P@ criophl, BBITEKAIOIIKE, HAIIPUMEP, U3 TPYIAOBBIX, CEMEMHBIX, JKUIMIIHBIX
OTHOLIEHUH OTHOCST K KaT€ropuu IpaKIaHCKUX i€, KOTOpbIE MOAJIekKAaT pacCMOTPEHUIO B
COOTBETCTBUH C ['pakaaHCKUM NpolecCyallbHBIM KojieKcoM PO.

OcHoBbiBasicb Ha HopMmax Koncturymuu PO (2, 18, 37, 45), nopmax TpynoBoro ko-
nekca PO (2, 352, 398), denepansHoro 3akoHa «O TpeTeiickux cypax» B PO, Pexomennanuu
MOT Ne 92 «O 106poBOJILHOM MPUMHUPEHUU U apOUTPa)Ke», MOKeM CAeJATh BbIBOJ KAK 0
BO3MOSKHOCTH TPeTelCKOro yperyJiupoBaHUsl Pa3HOIVIACHI B TPYAOBBIX OTHOILICHUSIX,
TaK M 0 TpeTeiickoM pa3duparTe/ibCTBe TPYA0BbIX KOH(IUKTOB. TeM Oosiee HEOOXOIUMO
OTMETHTb, YTO MPUMEHEHHE JAHHOTO CIOco0a yperyaupoBaHUs pa3HOIIacHil 0co00 MpPUBET-
CTBYETCS B TPYAOBBIX OTHOIIEHHUSX, TJI€ pa3HOIIachus CTOPOH MOTYT HETaTUBHO CKa3aThCs HE
TOJIKO Ha COOCTBEHHBIX MHTEpecax CTOPOH, HO M Ha MHTEpecax TPEThbUX JIMII, HAlpUMeEp B
Clly4ae BO3HHMKHOBEHHUS KOJIJIEKTUBHOTO Tpynosoro crnopa (B TK He comepxurcs HOpM 00
00s13aTeJIbHOM TIOPSJKE YPETYJINPOBAHUS ITyTEM NPUMEHEHHS IPUMHUPUTENBHBIX IPOLEAYD:
NPUMHPUTENIbHAs KOMHUCCHS, TPYAOBON apOUTpaxk, — TOJIBKO O MOPSIKE pa3pelIeHus] UHAH-
BUyaJbHBIX CIIOPOB KOMHMCCHUSMH IO TPYAOBBIM CIIOpPaM, CyJaMH; OJHAKO 3TO HE MEIIAET
CTOPOHAM Ha IpPAaKTUKE HCIOJIb30BaTh JHOOON albTepHATUBHBIA CIOCOO YperyJlinpoBaHUS
pasHorIacuii).

Oco0eHHOCThIO TPETEHCKOTro pa3OupaTeabCcTBa CIIOPOB SIBISIETCS BO3MOXKHOCTH CyJa
UCCIIeIOBaTh J0Ka3aTeNbCTBA, YCTAHABIMBATh (DAKThl, BBIHOCUTH 00s3aTeNbHOE AJISi CTOPOH
pelieHue, nojyiexaliee NpuHyAUTeIbHOMY UcodHeHno. Heo6xoaumMo oOpaTuTh BHUMaHue
U Ha NMHUCBMEHHYIO (OpMY JOCTIKEHUS MEXIY CTOPOHaMH corjacus o0 oOpallleHHH B Tpe-
TEHUCKU Cy/l, KOTOPOE MOKET OBbITh MO BIOOPY CTOPOH 3a(PUKCHPOBAHO PA3TUYHBIMU CIIOCO-
6amu. «lIpakTuke U3BECTHBI Pa3UYHbIE BUbI TPETEHCKUX COTJAIIEHUI: TpeTeiicKuii A0ro0-
BOP — coznauenue, npeocmasgisiouee coool CamocmosamenbHblii 002080p 0 pazoupamenbCcm-
6e 8 mpemeucKkom cyoe 803HUKAIOWUX MeHCOY e20 CIMOPOHAMU CHOPO8 (KAK Ve 803HUKUUUX,
Maxk u mex, KOmopbvle Mo2ym 603HUKHYMb 6 0yOyujem); TpeTelcKasi OrOBOPKa — coznauie-
Hue, BKII0YaemMoe CmopoHamU 8 2paicOaHCKO-npasosoll 002060p U ABNAIWeeCs OOHUM U3 €20
YCNIOBULL O PACCMOMPEHUU 8 MPEeMEUCKOM Cy0e CNOPO8, BO3HUKAIOWUX U3 IMO20 002080pA;
TpeTeiickas 3alMCh — cozlaulerue 0 nepedave Ha paspeulenue mpemelicko2o cyoa yice 603-
HuKwe20 cnopay’. B ceasu ¢ uem cmopoust c60600HbL 6 8bI60pe uKCayuL CB0e20 coznaiie-

' Hocrareitnpiii komMenTapuii k deepansHoMy 3aKkoHy «O TpeTelickux cyaax B Poccuiickoit deneparimiy /
ITox pen. A.JI. Makogsckoro, E.A. Cyxanosa. — M., 2003. — C. 8.
? IpakaHCKoe TporieccyanbHoe mpaso: yaeGuuk / [Tox pea. M.C. Iakapsis. — M., 2007. — C. 559.



HUS.

Heo0x0auMo OTMETHTH, YTO €CIU MPOLECC YPETYIMPOBAHUS Pa3HOTIIACHI HpHU MOC-
peIHUYECTBE SABIIsETCS HE(POPMaAIbHBIM, TO IPU YPETryJIUPOBaHUM Pa3HOIIACHH B TpeTeiickoM
CyJle CTOpOHaM HE00XO0MMO CJIeI0BaTh HOPMaM 3aKOHA, PEriaMeHTUPYIOIIETO ACITEIbHOCTD
TpeTeiCKUX CyJ0B, COOMIOAATh JIOKAJIbHBIE aKThl (IIPaBUJIa IOCTOSHHO JEHCTBYIOLIETO Tpe-
TEHUCKOr0 CyJa: YCTaBbl, ITOJIOKEHHUs, PErVIAMEHTBI, COEpIKALIME IIPaBuiia TPETEUCKOro pas-
OupaTenbCTBa M YTBEPKACHHbIE OpraHu3alen — IOpUINYEeCKUM JIMIIOM, 00pa30BaBIIUM Tpe-
TEUCKUHI cy,uzo). B cBa3u ¢ yeMm mpouecc yperyjaupoBaHHUs pa3HOIVIACUM B MOPSIKE TPETE-
CKOTO MPOM3BOICTBA CUMTACTCS MEHEe (JOPMATTBHBIM, YeM B TOCYIapCTBEHHOM cyae” . OnHa-
KO JJaHHOE IIPABUJIO PACIIPOCTPAHAETCA PEUMYIIECTBEHHO Ha IIOCTOSHHO JEHCTBYIOLUE TPe-
TEHCKHE CyAbl. XOTH HA NMPAKTHKE CTOPOHBI MOTYT He TOJIBKO 3aKJIIOYHMTh COIJIALLICHHE,
yCTaHABJIUBAaKOLIEe OTJIHYHBIH OT PErjaMeHTa MOCTOAHHO ACHCTBYIOLIEr0 TPETEeiCKOro
CyJda MOPAJO0K PacCMOTPEHHs CIOpPa, HAIIPUMEP IIEPEHECTH MECTO PACCMOTPEHHMs CIIOPA B
JPyroe rocy1apcTBo, MPeayCMOTPETh TPETeHCKoe pa3dupaTeabcTBO 0€3 y9acTHsi CTOPOH, OC-
HOBAHHOE JIMIIb HA MCCIEN0BAaHNUU MHCBMEHHBIX JOKa3aTeNIbCTB, HO M corjacHo @3 «O
TpeTelickux cyaax B Poccuiickoii @egepanum» MOIyT c031aTh CBOil cOOCTBEHHBIH Tpe-
Teiickmii cyn (ad hoc). Cnenyer cka3arb 0 TOM, YTO JaHHBIN OpPraH codeTaeT B ceOe Kak Mmpu-
MUPHUTEIFHBIE YePTHI (OTHOCHTCS K albTEPHATUBHBIM CIIOCO0AM pa3pelieHus CopOB, OCHO-
BaHHBIX Ha NMPUMUPEHUU CTOPOH), TaK M YEPTHI Cy1eOHOr0 pa3zdbupaTenbcTBa (MCCiel0BaHue
JI0Ka3aTeNbCTB, YCTAHOBJIEHHUE (DAKTOB, BHIHECEHUE PEILIEHNUs). B CBS3U ¢ UeM K 1eATenbHOCTH
TPETEUCKOr0 Cyla INPUMEHUMBI CIEIYIOLIME IOHATUA: «YPETYJIMPOBAHUE Pa3HOIIACHUI»,
«TpeTeiickoe pa3dupatenbeTBo criopoB». Iloa TpereilickuM yperyJMpoBaHMeM pPa3HOIJIA-
CHIl cieqyeT MOHMMATH LEeJCHANPABJICHHYIO 1esiTeIbHOCTh, B PAMKAaX KOTOPOil NPOBO-
JAUTCH NMPH YYACTHH TPETEHCKOro cyabH (cyaei) HeTpPaau3alusa HEraTHBHOIO B3aHMMO-
AefcTBUSA CTOPOH. B TaHHOM ciiyyae IedTenbHOCTh TPETEUCKUX CyIel aHAJIOIMYHA JESTelb-
HOCTU NocpeAHUKOB. OHAKO B OTJIMYHUE OT MOCPEIHUKOB TPETEHCKUN CyJ BIpaBe MO X0Ja-
TaliCTBY CTOPOH NPHUHATH pelieHre 00 YTBep:KJIEHUH MHPOBOIO COIJIAIIEHHS, €CIM TaKOBOE
HE MPOTUBOPEUUT 3aKOHAM U MHBIM HOPMAaTHUBHBIM IIPABOBBIM aKTaM W HE HapylIlaeT MpaB U
3aKOHHBIX MHTepecoB Apyrux jaul (cratbs 32 @3 «O tperelickux cynax B PO»). Eciu goc-
TUYb MEXJy CTOPOHAMHU COTJIaCHsl HE YAaJoCh M CTOPOHBI XOTAT, YTOOBI MO UX AeNy ObuIO
BBIHECEHO PEILLIEHUE, TPETEHCKUN Cy/, pacCMaTPUBAIOIIMNA Pa3HOITIACUS MEXIY HUMH, KOM-
NETEHTEH BBIHECTU pelleHue 1o aenay. B 3ToM ciyyae pedb uaer o TpereiickoM pa3dupa-
TeJAbCTBE CNOPOB. B coorBercTBUM cO cTarber 2 D3 «O TpeTeickux cynax» TpeTenckoe
pazOupaTeNnbCTBO KaK BHUJ TMPOIECCYaTbHON IEATEIHHOCTH TPEICTABIsICT COOOM MpoIecc
paspelIeHus: cropa B TPETEHCKOM Cy/ie U MPUHATHE pelleHus TpeTelckuM cynaoM. Heobxo-
JUMO OTMETHUTh, YTO MPOLIECC YPEryIUpOBaHUsl pa3HOINacuil U (WiM) paspelieHus cropa B
KaXJIOM TPETEUCKOM CY/Ie MOKET UMETh CBOM OCOOEHHOCTH M OCYILECTBISATHCS MO TaK Ha3bl-
BaeMOMY «co0cTBeHHOMY TperteiickomMy mnpomeccyajbHOMY KOAEKCY» C 005S3aTelbHBIM
Y4E€TOM HMIIEPATUBHBIX HOPM 3aKOHOAaTenbcTBa PD, mpenycMOTPEHHBIX IS TPETEHCKUX
CyJIOB.

Jlns Poccuy 3aMMCTBOBaHME albTEPHATUBHBIX CIIOCOOOB Pa3pellieHus CIIOpOB HE SIB-
JISI€TCSl HOBBIM CIIOCOOOM YpETyJIUpPOBaHUs Pa3HOTJIACH, CKOpee SBIISETCS BO3BpAILlEHUEM K
JpeBHE pyCCKOW TpaauIuM paspemarb KOH(PIUKTH He(pOopManbHO, MyTeM MpPUBJICYCHUS
Tperbux aui’. ITOIBOIS MTOT, OTMETHM, 9YTO CPEAM BCEX albTEPHATHBHBIX CIIOCOGOB ype-
T'YJIMPOBaHUS Pa3HOIJIACHH, pa3pelieHHs CIOpoB Hambosee 060CO0IEeHHOE MECTO 3aHMMAET
TpeTeiickuii cyn (apOutpaxk). JlaHHbA crmoco® oTauyaeTcss B OOMBIICH CTENMEHU OT IPYruX

! Zaiines, AU, 3axapssmesa, 1.10., banamosa, .H., bamamos, A.W. Yka3. cou. — C. 38.
2 CkopoboraroBa, H.B., LL. M., Maructp npaBa MaH4eCTEPCKOTO YHUBEPCHUTETA.



QJIbTEPHATUBHBIX CIIOCOOOB, IIOCKOJIBKY cOYeTaeT B cede YepThl MeIHALHMH U CyJa OJHO-
BpeMeHHoO. Tpereiickas ImpakTHKa pacCMOTPEHUS Pa3HOIVIACUN CBUIETENBCTBYET 00 3 dek-
TUBHOCTH JJaHHOT'O CIIOCO0a yperyIupoBaHus pa3HOIJIacuid, BO3MOXHOCTHU B Cllyyae HEJJOCTH-
AKEHUS COTJIacCHsl MEKAY CTOPOHAMU BBIHECTH 0053aTEIIbHOE ISl €T0 CTOPOH pelleHHE.



