VJK 34
MOPAJIBHBIE HOPMbI B IPEBHEUH/IUVICKAX 3AKOHAX MAHY U
KOHCTUTYIHUHU UHIUH 1950 T'OJA
Huxutuna T. B.,
Xomenko E. A.
Hayunblii pykoBoauTte/ib: AHTOHeHKO TarbsiHa Me10pOBHA, KAHAWAAT HCTOPUYECKHX
Hayk, COY, nwpuandyecKuii HHCTUTYT, Kadeapa HCTOPUM FOCYyIapcTBa U MPaBa.
CDY, opuouueckuii uncmumym

B paznuusble nepuoAbl pa3BUTHA LMBWIM3ALMKM TPaBO M MOpalb
COOTHOCHJIUCH IO-Pa3HOMY. OTH HOHSTHS CIMBAINCh B OJIHO, NPOTHBOINOCTABIISINCH, WIN
ObUIM B OTHOLICHMM CYOKOHTPApHOCTH HA pa3HBIX dTamnax HUCTOpuu. Ecnum B aHTHYHOM
00I11eCTBE CKJIAIbIBAJIOCh MPEACTaBICHUE O TOXKAECTBEHHOCTH IIpaBa U MOPAIH, TO B JIOXY
CPEIHEBEKOBbS MONy4YHsia pa3BUTHE uzes o auddepeHunanun 3tux noHATU. Ceroans xe
CHOBa IPOUCXOAUT COJNIMIKEHHE OTHX pEryiasTopoB TMoBeAeHUs. B naHHON craThe
paccMaTpuBaroTCs MPoOIeMbl COOTHOLICHUSI MOpalu | npaBa. B poccuiickoit ncropuorpapumn
poOiab M MECTO MOpaJbHbIX HOPM B JIpeBHEMHIMWCKHX 3akoHax MaHy, Ha Haml B3I,
M3YYEHbl HEJOCTAaTOUYHO.

B HaydHON nHTepaType NPUBOAATCA pPa3IMYHBIC IOAXOABl K IOHWUMAHHIO
npaBa U MOpPajHM, HO B paMKax TeMbl Hac B OOJbIIECH CTENIEHU MHTEPECYIOT ONpeAeICHHUs
HOHATUS Mopanu. «Mopanb — 3T0 ¢opma OOLIECTBEHHOIO CO3HAHMA, OTpakarolas
COLMAIBHYIO JICHCTBUTENBHOCTh B BHJE CHEIU(PHUECKUX, HCTOPUUYECKH OOYCIOBICHHBIX
IpeACTaBIeHUi O Jo0pe M 371e, KOTOpble 3aKpeIUIAIOTCs B CO3HAHUM JIOAEH B BUAE
IPUHLMIIOB, HOPM, WJEANOB, IPU3BAaHHBIX PETYIUPOBATH IOBEACHUE JIOAECH B LENIX
COXPAHEHHS U Pa3BUTHS OOIIECTBA KAaK LENOro»'. B HA3BaHWM HAIEH CTATBH MCIIONB3YETCs
TEPMHUH <«MOpPAJIbHBIE HOPMBI». MopaibHble HOPMBI — Pa3HOBUIHOCTb COLIMAJIBHBIX HOPM.
ConuanbHble HOPMBI SIBISIIOTCS HOPMATHBHBIMHU IIPaBUJIAMH IOBEIEHUS, PETYIUPYIOIUMU
0O0I1eCTBEHHBIE OTHOIICHUS, CKJIA/IbIBAIOIIMECS HA TPOTSHYKEHUN BEKOB”.

Hekoropeie aBTOpbI BHIAT pPAa3HUIy MEXKIY MOPAIBHBIMH W IIPaBOBBIMH
HOpMaMH B HUX BHeWIHeW Qopme, Apyrue — B UX COACPKAHUH, HEKOTOpble — B HX
IPOMCXOXKAECHUH, IpyTue — B OOCTOATENILCTBAX, B KOTOPBIX OHU SBJISIIOTCA OOS3bIBAIOIINMH,
WIA B CaHKIMAX, MPUMEHSEMBIX K TEM, KTO HE BeAeT ce0si B COOTBETCTBUH C UX
TPE/ITHCAHHSIMIL .

C.C. AnekceeB moisaraer, 4ro B3aUMOJCIHCTBHE MOpaJd W IIpaBa MOXKHO
IIPOCIEINUTh B IPABOBBIX JNOKyMeHTax. «[ak, B 3aKOHOJATENbHBIX HOPMATHUBHBIX aKTax
HEPEIKO HCIIONb30BAaHUE OLCHOYHBIX IOHSATHII HPABCTBEHHOIO XapakTepa (HeJOCTOWHOE
NOBE/ICHNE, [IMHU3M, YeCTh U T. 1.)». M3 3TOro ciexyer, 4To0 HOPMBI MOPAJIH MOTYT OBITh
OCHOBOM Il HOPM IIPaBa U 3a HAPYIIEHUSI HPABCTBEHHBIX OCHOB MOXKET HACTYIIHUTH IIPaBOBast
OTBETCTBEHHOCTb. «B IIeJIOM kK€ MOXXHO CUHTATh, YTO B MPOIECCE OOIIECTBEHHOTO Pa3BUTHS
IIPOCIIEKUBAETCS TCHICHIMS TAPMOHM3AIMA MEXaHU3MOB B3aUMOJICHCTBUSA IIPaBa U MOpPaJIH,
CBsI3aHHAsI, IPEXKJIE BCETO C XapaKTEPOM KYJIbTYPbl U CTENIEHBIO LIMBHIIN30BAHHOCTH KaXJ10T0
KOHKPETHOTO O6H_ICCTBa»4.

YroObl riyOke NOHATH pPOJIb MOpPAIM B IpaBe, HEOOXOOUMO MPOBECTU
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CpaBHEHUE IOPUIUYECKUX JOKYMEHTOB, B HAIlIEM Cilydae: - 3aKOHbl MaHy U JEHCTBYIOIIYIO
Koncrutynuto Muamuu. ITlpexae 4yeM OPHCTYNUTh K KOMIIAPATHBHOMY HCCIIEIOBaHUIO,
IPOMJUTIOCTPUPYEM HEKOTOPbIE MOpalibHbIE HOPMBI B 3akoHax Mamny.

OnHOl W3 TakMX HOPM sIBIsSeTCS CTHUX 63 X TrnaBbl, B KOTOpOH
MIPOBO3IJIALIAIOTCS OCHOBHBIE JXapMbl JIJIsl BCEX BapH: «HEHAHECEHUE Bpela, MPaBAUBOCTS,
HEMPUCBOCHUE 4y’KOTO, YHCTOTA M OOY3aHHE OpraHoB»'. B Heil MbI HaGIIOJacM HMEHHO
MPUHIIAIT MOPAJK, B KOTOPOM OTPa’KE€HBI MPEACTABICHUS JIOJCH O TOM, UTO «XOPOIIO», a UTO
— «uioxo». B apyrom crtuxe 3akoHOB MaHy NpUBOASTCS HOPMBI MOBEACHHS IS JKEH,
KOTOpblE B OOIIECTBE TOTO BpPEMEHHM HE SBISUIUCH JIONYCTUMBIMHM, a HMEHHO!
«CIIPUBEPIKEHHOCTH K MBSHCTBY, KO BCEMY AYPHOMY, 3JI00HOCTh, PACTOUUTEIILHOCTEY (3aKOHBI
Many (0aree —3M), rnaBa IX, ctux 80Y, a Takxke rpydocts B pasroBope (3M, riasa IX, ctux
80).

Hopmer Mopamu umeror Oonbiie chep pacmpoctpaHeHus. Tak, mopaib
MIPOHUKAET B JIMYHBIE OTHOILICHMS, B YAaCTHOCTH, ceMeilHble. Hanpumep: «Yuwurens, oren,
MaTh W CTapmdid OpaT HE JOJKHBI OBITh MpE3UpaeMbl JaKe OOMKEHHBIM, OCOOECHHO
opaxmaom» (3M, rmasa Il, crux 226f. Ipu mepBoM 6Gpake PEKOMEHIYeTCS XKEHa ero
BapHbI, HO y MOCTYNAIOUIUX I10 JIFOOBH MOTYT OBITh EHBI COTJIACHO MPSIMOMY MOPSAKY BapH»
(3M, rmaBa lll, crux 12). Takum 0OpasoM, CIeIyeT, UTo I OpaxMaHa BO3MOXKHA JKEHA
1000 U3 Tpex HivKe craeayromux BapH (3M, raasa lll, crux 13)6. Ho cinenom uaer HopMma, B
KOTOpPOI TOBOPUTCS. «HU B OJJTHOM CKa3aHUM HE YIIOMHHAETCS KeHa — IIyIpsHKa y OpaxMaHa
WK KIIATPHs, TaKe Y HaXOJAIINXCS B KpalHUX oOcTosTenbeTBax» (3M, rimasa I, crux 14)7.
14). Ecnu Bce-Takd HEpaBHBIA Opak ObUT 3aKTIOYEH, TO OpaxMaH M ero IOTOMKH
HU3BOMIINCH K IOJIOKEHHIO IIYAPbIc. B 3THX HOPMax BHHA HEPHEMIEMOCTb Ul OOIIECTBA
oOmiecTBa OpaKoB BBICIINX U HU3IINX IO MPOUCXOKICHHIO.

MopanbHble HOPMBI HMMEIOT OTHOILIEHHE M K CHCTEME TOCYAapCTBEHHOM
Bractu. llapio pEeKOMEHIyeTcss <«OTHOCUTCS C TOJTHBIM YBaXEHHEM K OObIYasm,
CYIIECTBYIOIIIEM B HApoO/ie, MOCTYNAaTh C JIIOJbMHU KaK OTEL», <pacCyAMB, LIApI0 HAJI0 B CTPaHE
BCErJla TaK YCTaHABIIMBATH HAJIOTH, YTOOBI TOJB30BAJICS IUIOAMHU U 1aph, U UCIIOJHSIOIINN
paboter» (3M, rnasaVIl, crux 128)9. NmytiecTBEHHBIE OTHOIICHHS TAK)KE PEryJIUPOBAIHCH
MOpaIbI0 Hapsy C MPaBOBBIMH HOpMamu,. OO0 3TOM TOBOPHUT CIEAyIOIIash HOpMA: €cCld
POJICTBEHHUKH 3aXBaThIBAIOT MMYIIECTBO, MPHUHAAJICKAIICE ONeKaeMbiM (OOJIBHBIM), TO HX
HYXXHO Haka3bIBaTh, Kak BOpoB (3M, rnasaVIIl, ctux 28)10.

B  coBpemennoit Kouctutynmuum  Maaumm  3aduMKCUpOBaHBI  OCHOBHBIC
00s3aHHOCTH TpaXkJaH: COOJIIOJICHWE WAEaJOB U HWHCTUTYTOB CTpaHbl, YBaKEHUE
rocyapcTBEHHOro (hjara U rocyJapCTBEHHOTO TMMHA, BOMHCKAs 00S3aHHOCTh, 00513aHHOCTD
clIeIoBaTh UjeajaM HalMOHAJbHO-O0CBOOOAUTEIHHONW OOpbOBI, pa3BUBaTh HAYYHBIN MOAXOJ,
MPOSIBIISATE TYMAaHHU3M, CTPEMHUTBCS K COBEPIICHCTBY BO BCEX OOJACTSIX MHAWBHIYAIBLHOU U
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KoyiekTuBHON aestenbHocTH (KoHcturynms Wuanu, rmaBa 1, gacte IV A, crates 51 a-j)l.
OO6paimaer Ha ce0s1 BHUMAHHUE, YTO MHOTHE U3 3TUX 00S3aHHOCTEH MMEIOT HE IOPUINYSCKHM, a
MOpaJIbHBIN XapakTep. B 3akoHax MaHy TOXKe yIOMHHAETCs OTHOIICHHWE K (uiary, HO Tam
HOpMa HOCHUT MAaTepUalbHBIA XapakTep, a He YHNoTpeOssercs aOCTpaKTHOE TIOHATHE
«yBaxkeHue»: «llopmsawuii mocm [u makue smbnemol, Kax] aae, wecm uiu uzodpadxcenus,
MYCTh 3TO BCE MCIPABHUT U YILIATUT MAThCOT» (3M, raBa IX, ctux 285)2 bonpmas gacts
3akoHOB MaHy MOCTpOoeHa Ha BapHO-KAaCTOBOW cHCTeMe AellaHus oOmecTBa. OT KacThl
3aBUCUT HaKa3aHUEe, KAaCThl PETyIHPYIOT CEMEWHBbIC OTHOIICHHUS, CYyAeOHBIN Mpolecc,
SKOHOMHUYECKHE oTHOIEeHUsA. B coBpemennoir Uuauu tonpko B 1950rony Koncrurynus
opUIMATBLHO YIpa3gHUIIA pa3lIuuus KacT. ODTOMY TMocBsameHa riaBa «[IpaBo Ha
paBercTtBo» B uvactu Ill. Ho crates 15 <Banpemenne IUCKpUMHUHAIMK 10 MOTHBaM
PEIUTUO3HOM, PACOBOM, KAaCTOBOM IMPUHAMICKHOCTH, IOJIA WM MECTA POXKACHUA» TJIACHUT,
YTO B JIEWCTBUTEIBHOCTH KAaCThl HE MCUE3IM U3 MOBCEIHEBHOM XU3HU. DAaKTUUECKH 10 CUX
nop B MIHAuu coXpaHseTCs KaCTOBBIM CTpoi. B Hacrosiiee Bpems JIFOAU pa3HbIX KAaCT KUBYT
OTJIENBHO APYT OT Apyra, HallpuMep, - Pa3HOCUMKH BOJIbI Pa3MBaIOT BOAY B pa3HbIe EMKOCTH,
npeIHa3HauYeHHBIC IS ATOro: OpaxMaH HUKOTJA HE CTaHeT YHoTpeOsATh BOAY M3 CTaKaHa,
KOTOPBIN UCIIOIh30BaH OBLT my/:[poﬁ3. Tonbko B ctuxe 17 @ienpuKacaeMoCTh» yIpa3aHIETCS
yhopa3mHseTcs UM 3ampemiaercs B 000 ¢dopme.  [IpuMeHeHue — KaKuUx-TMOO
PaBOOTPAaHMYEHUH 10 MOTHBAM  «HENPUKACAEMOCTHU»  SIBISIETCS  IMPECTYIUICHUEM,
HAKa3yeMBIM I10 3aKOHY.

KoHcTuTynus uHoraa jauils OrpaHUYUBACTCS YIIOMHUHAHUEM CJIOBA «MOPAJIb»,
HE pacKphiBas ee CymHoOCTh: «C cobntodenuem mpebosanuii nyOIUYHO20 NOPAOKA, MOPAIU U
HapoOH020 30pasus, a makyce Opy2ux noaodceHull Hacmosweu Yacmu ece nuya umerom
pasHoe npaso Ha c800600y cogecmu U npago c60000HO UCNOBEO08AMb PENUSUI0, OMNPAGIAMb
penucuosnvie 00psaobl u eecmu peaucuosnyto nponazanoy» (dactb Il cratbs 25.1)4; «C
cobnooenuem mpebosanuil nYOIUYHO2O0 NOPSOKA, MOPAIU U HAPOOHO2O 30PABUS KANCOAS
penucuo3nas cekma uau ee yacmo umeem npaso» (dacts lll, crares 26)5. A B 3akonax Many
Ka)KIasi MOpalibHasi HOpMa PacKphIBACTCS OYECHb MOAPOOHO.

Ha ocHOoBaHuU BBIIEU3TIOKEHHOTO MOXXHO CJAENaTh CIEAYIOIIUN BBIBOJI: BO-
nepBbIX, 3aKoHBI MaHy — ckopee COOpHHK MpPaBOBBIX MPEANMHCAHWMN, HEXEIH 3aKOH B
COBPEMEHHOM MOHMUMaHHUH, BO-BTOPBIX, MOpalb U MPaBoO C APEBHEUIINX BPEMEH MIYT HOTa
B HOTY, 00YCJIOBJIEHO 9TO TE€M, YTO MPaBO — COI[MAIBLHOE SBICHHE, KOTOPOE HE MOXKET OBITh
OTOpBaHO OT oOmiecTBa. B-TpeThux, 3akoHsl MaHy CBUIETEIHCTBYIOT HMEHHO O TOM, YTO
Mopanb uMeeT Oonblne cdep pacnpoCTpaHEHHUs, HYeM MpaBo, €H JOCTYNeH BXOJ B
MEXJIMYHOCTHBIE OTHOUIEHHSI, KOTOPbIE COBPEMEHHOE MPaBO PETYIUPYET OMOCPEOBaHHO. B
3akonax MaHy 0oOJjbIlas 4acTh CEMEHHBIX (JIMYHBIX) OTHOIIECHHH MMOAYHMHEHA MOpATbHBIM
HopmaM. PaccmarpuBas Koncrutynuito Muaamu 1950 r., Mer HabmogaeM, 9TO0 MOpPaTbHBIX
HOPM CTaJIO TOPa3/io MEHbIIIE, CBA3aHO 3TO C POCTOM MPABOBOM KYJIbTYPhl 1 OTCYTCTBUEM Y
3aKOHOJATeNsl HEOOXOAMMOCTH BTOPTaThCs B JIMYHYK JKU3Hb. Ha Ham B3risn,
3aKOHOJIaTeNNsIM BceX OOILECTB CieAyeT TBOPUTh TO MpaBo, KOTOpble OyaeT NMOUCTHHE
HPaBCTBEHHBIM, B KOTOPOM OYAYT COJAEpKaThCs UIEalbl U MPUHIUIBI, COCTABISIONINE
MoOpaib.
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